
COMMONWEALTH OF KENTUCKY 

BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of: 

SHARON CLINKENBEARD 
1 

COMPLAINANT 1 
1 

1 
NICHOLAS COUNTY WATER DISTRICT ) 

DEFENDANT ) 

v. ) CASE NO. 96-230 

ORDER TO SATISFY OR ANSWER 

Nicholas County Water District ("Nicholas Water") is hereby notified that it has been 

named as defendant in a formal complaint filed on May 21, 1996, a copy of which is 

I attached hereto. 
I Pursuant to 807 KAR 5001 , Section 12, Nicholas Water is HEREBY ORDERED to 

satisfy the matters complained of or file a written answer to the complaint within 10 days 
I 

I from the date of service of this Order. 

~ 

Should documents of any kind be filed with the Commission in the course of this 

~ 

proceeding, the documents shall also be served on all parties of record. 

Done at Frankfort, Kentucky, this 6th day of June, 1996.  

PUBLIC SERVICE COMMISSION 

ATTEST: 

\ TL A ?  
Executive Director 



COMMONWEALTH OF KENTUCKY 
BEFORE THE PUBLIC SERVICE COMMISSION 

In the Matter of : ) 
1 

SHARON CLINKENBEARD ) 
COMPLAINANT 1 

1 
vs. 1 

) 
NICHOLAS COUNTY WATER DISTRICT 1 

DEFENDANT 1 

COMPLAINT 

The complaint of Sharon Clinkenbeard respectfblly shows: 

Sharon Clinkenbeard is a resident of 570 Myers Road, Nicholas County, Carlisle, 

Kentucky. 

Nicholas County Water District is a public utility with central office at 364 East 

Main Street, Nicholas County, Carlisle, Kentucky. 

That: 

(1) On March 25, 1996 by memo, the Defendant through counsel, has 

unreasonably and without authority demanded that the Complainant move her 

structure which is partially constructed over a waterline through her property or 

risk termination of water service. Exhibit 'A' 

(2) The Complainant had constructive notice of the unusual route of the waterline 

through her property which leaves the road right-of-way and goes onto her 



.. 

property (Exhibit 'B', easement; and Exhibit IC', drawing), but did not have actual 

notice when she began expansion of her dwelling. 

(3) On September 21, 1996, while in the initial planning stage, the Complainant 

visited the Nicholas County Water Board office and talked with the Manager, 

Boogie Hall, and backhoe operator, Grant Paynte, about moving the water meter 

that was near her dwelling so that she could expand the entire front of her 

dwelling. Complainant, still without actual knowledge of the location of the 

waterline, decided that the $2500 quoted cost was more than she wanted to pay, 

so she decided only to expand one-half of the front of her residence and not disturb 

the water meter. 

(4) On October 19, 1996 after the floor and walls of the expansion were complete 

and the remainder of the construction materials were purchased and on the site, 

Ms. Clinkenbeard was informed by the resident tenants in her dwelling that their 

water had been cut off by the Nicholas County Water District because she had 

started construction over a waterline. ( Ms. Clinkenbeard visited the Water Board 

and this was inaccurate; service was terminated for nonpayment). 

(5) On October 20, 1996, Jerry Jolly, the carpenter on the project, returned to the 

Nicholas County Water District office and talked with the Manager, Ms. Hall. He 

was assured that if he would remove a large concrete slab from underneath the 

wooden structure (a former porch), construction could continue. 

(6) On November 1, 1996, after the roof was added to the expansion, Ms. 

Clinkenbeard received a registered letter from Ms. Hall, dated October 27, 1996, 

demanding that the structure be removed. Exhibit ID' 

(7) Construction was terminated for about one month while negotiations 

proceeded, then with advice of this counsel, construction resumed again, Exhibits 

'E and IF', because Ms. Clinkenbeard was compelled by prior arrangements to 
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move to the subject dwelling, and because she had several thousand dollars of 

construction materials that would deteriorate in the rapidly approaching winter. 

Complainant, Sharon Clinkenbeard, has several bases for her complaint as follows: 

(1) The Nicholas County Water Board is being selectively unreasonable. The 

Defendant has refbsed to allow Ms. Clinkenbeard to reroute the waterline around 

her expanded home. In a meeting at the Nicholas County Water Board ofice on 

November 9, 1996, attended by Ms. Clinkenbeard, Jerry Jolly and this attorney, 

Billy Conway in an lot almost adjacent to Ms. Clinkenbeard, was told he could 

alter the water main as needed to allow his driveway to proceed up a high 

embankment to a new home he was building, while Ms Clinkenbeard was not to be 

allowed to bypass the water main around her building. As an example of a lame 

reason why she was not to be allowed to move the waterline, Jim Simons, now 

chairman of the board of directors, stated that the subject water line contained 

asbestos, and one mile of line would have to be removed and disposed of to allow 

Ms. Clinkenbeard's bypass. 

(2) Alternatively, there is no authority either in the easement or the KAR 

regulations to keep Ms. Clinkenbeard from occupying the area above the subject 

waterline. The structure is over approximately ten feet of four inch welded black 

iron pipe. Ms. Clinkenbeard has not and is not denying the Nicholas County Water 

Board access to any of its equipment on her property. The only scenario in which 

the expanded building can affect the operation of the Defendant water company is 

if there were a rupture in the line under the building, then the line would have to be 

replaced anyway, and could just as easily be replaced with a bypass. 

(3) The Defendant should be estopped from tacitly approving the subject building 

expansion and then deciding to require it be removed. 

(d) 

WHEREFORE, Complainant asks that: 

(a) Ms. Clinkenbeard be allowed to maintain her dwelling in the present location. 
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I .  

Alternatively, that Ms. Clinkenbeard be allowed to construct at her expense a 

bypass water line around her expanded structure. 

And that the Nicholas County Water District be restrained from terminating the 

water service to 570 Myers Road, Carlisle during the pendency of the PSC's 

decision on this complaint. 

Dated at Carlisle, Kentucky this 20th day of May, 1996. 

W. RONNIE AblBURG$? 
Attorney at Law 
106 West Main Street 
Carlisle, KY 403 11 
(606) 289-5600 

CERTIFICATION 

I hereby certify that I have hand-delivered a true and copy of the foregoing 
Complaint to the Hon. Dawn C. Letcher, Attorney for the Nicholas County Water 
District, at her office, 103 W. Main Street, Carlisle, Kentucky, this 20th gay of May, 1996. 

Attorney 
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LESLIE RICHARDSON SMITH 
PAULA RICHARDSON HUGHES 
JOHN D. HUGHES, OF COUNSEL 
DAWN CURRAN LETCHER 
JULIE 5 .  WILLIAMSON 

Even though Ms. Clinkenbeard had received adequate notice of the district's position on this 
matter, she proceeded to erect the addition over the line in question. In accordance with your 
correspondence dated December 19, 1995, you indicated that due to prior arrangements concerning 
her former residence coupled with the inclement weather, Ms. Clinkenbeard was "compelled" to 
complete the structure. At that time, you proposed two alternatives to removal of the structure, neither 
of which has been accepted by the district. The board has directed me to inform you that Ms. 
Ciinkenbeard must move any portion of the structure that lies over the subject water line within sixty 
(60) days of the date of this correspondence. 

' 

I 

Hon. W. Ronnie Amburgey 
Attorney at Law 
106 W. Main Street 
Carlisle, KY 403 1 1 

I 

RICHARDSON, SMITH & HUGHES, P.S.C. 
AlTORNEYS AT LAW 

P. 0. BOX 1040 MAIN STREET 
OWINGSVILLE, KENTUCKY 40360 

P. 0. BOX 224 
103 WEST MAIN STREET 

CARLISLE, KENTUCKY 40311 

March 25,1996 
OFFICE LOCATION / TELEPHONE 

OWINGSVILLE (606) 674-6337 
CARLISLE (a) 289-6800 

FAX (606) 674-6090 

Re: Nicholas County Water DistrictKIinkenbeard 

Dear Ronnie: 

I have been requested by the Nicholas County Water Board to further correspond with you 
regarding Sharon Clinkenbeard. As you will recall, Ms. Clinkenbeard constructed an addition to 570 
Myers Road, Carlisle. Of course, this addition was constructed over a water distribution main line, 
a refusal ofheglect to provide reasonable access to premises, a violation of Public Service 
Commission regulations. Ms. Clinkenbeard was verbally advised by water district personnel NOT to 
build over the main line prior to her proceeding with the project. Then on October 27, 1995, the 
district sent to Ms. Clinkenbeard a certified letter indicative of the fact that she would be required to 
move the structure in question in order that the district may remain in compliance with Public Service 
Commission regulations. 

I will anxiously await your reply. Should Ms. Clinkenbeard fail to comply with the above- 
stated mandates, the district will be forced to terminate her water service. 

Sincerely, 

Attorney at Law 

DCLkdr 



0 .  L. '?ollcr snu 3ebecca .? L I E ? ,  h i s  ' " . i f e ,  

7e i . e ina f t e r  c e l l e d  Grantors ,  ir. c 3 n s i c e r a t i o n  0: one u o l l a r  ($1.00) azu ocner cood 

a:ld va luao le  c o n s i d e r a t i o n  pa io  by I'oe KichoLa9 Coun-y water D i s t r i c t ,  h e r e i n a f t e r  

ca l l ed  Lne Grantee ,  she r e c e i p t  ana s ~ ~ f i c i e n c y  0 1 . w  h icb  i s  her.rby acenowledgad, 

i oes  he:.eby gcant ,  D z g a i n ,  s e l l ,  t r e x s f e r ,  and convey to >a i0  Grontee,  its 

~ u c c e s s o r s ,  MU a s s i q n s ,  a p e r p e t u a l  ebsemens w i r . ~  m e  r i g h t  t o  e r e c t ,  c o n s t r u c t ,  

i n s t a l l ,  bnu l a y  anc . inereaf te r .  u s e ,  o p e r a t e ,  i n s p e c t ,  r e p a i r ,  main ta in ,  r e p l a c e ,  

and remove a warer main and eF,purtenances 'LO be a p a r t  01' t n e  o i s c r i o u t i o n  sysLem 

of t he  Michoias Macer u i s t r i c t ,  wnicn wa te r  main s h a d  be 01 such c imens ion  

cba racce r ,  -na c o n s t r u c t i o n ,  and t o  be  uaed in such a tnanner, as  m e  Grnncee may 

de termine ,  a long ,  Lnrougn, unuer ,  a c r o s s  -no upon L he f o l l o w i q  d e s c r i b e c  land 

owned by Grantors  i n  Nicholaa CounLy, S t a t e  of  k n m c K y :  

Beginning a t  a p o i n t  i n  t n =  0. L. H o l ~ a r  Omar Eunr. p r o p e r t y  l s n e  ( f e n c e ) ,  s a i ,  

po in t  b e i n g  a t  o r  n e s r  t h e  O m c r  Huni anu 0. L. E o l l a r  p rope r sy  corner  ( f e n c e ) ;  

cnence a c r o s s  tne p r o p e r t y  os  0. L. H o l l a r ,  N 65 deg  E 6iO f e e t ,  more o r  l e s a ,  to  

B p o i n t ;  tnence  N 40 deg E l b 5  f e e t ,  more or  l e s s ,  to a p o i n t  i n  t he  0. L. Xo l l a r  

end Calv in  Minton p r o p e r t y  l i n e  ( f e n c e ) ,  s a io  p o i n t  Dei% 100  f e e t ,  more o r  l e s s ,  

m a s w e d  i n  a s o u t n e r l y  d i , . ec t ion  a l o q  s a i o  p r o p e r t y  l i n e  from t n e  0. L. Ho l l a r  

and Caiv in  Minton p r o p e r t y  c o r n e r  ( @  t h e  Hy. Ii te.  36 R/w l i n e )  ". 

'his be ing  a p o r t i o n  02' the sane  p r o p e r g  w n i c n  w e s  conveyed t o  0. L. I Io l l a r  and 

3ebecca H o l l e r  by Claude and P e a r l l e  F i e l d s  by deed da ted  1st dsy 0:' Jr-.lu,ry 19b, 

recorded i n  Ueed Book 48, page 517, Nicholas County C l e r k ' s  O f f i c e .  

Gran to r s  ag ree  t n a t  GranLee s n a i l  have t n e  r i g h t  01' i ng res s  a m  e g r e s s  Over 

G r R I t O r ' S  aajacen; lands  for t ne  purpose  f o r  which  the  above-mentioned r i g n t s  &"e 

granted .  

The c o n s i d e r a t i o n  r e c i t e 0  he i .e in  s h a l l  c o n s t i t u t e  payment i n  f u l l  f o r  a l l  uamages 

s u s t a i n e d  by Cran to r s  by r e a s c n  01' ccie i n s t a l l a t i o n  01 the  s t r u c t u r e s  r e f e r r e d  

t o  h e r e i n  anu 2 he Grantee w i l l  noaintain S U C ~  easement in a s t a t e  01' p o o  r e p a i r  

an8 e f f i c i e n c y  so  t n a t  no u.?reaso.?able damages w i l l  r e s u l t  from i t s  use to Gra::tors 

premlses.  This Agreemenr. t opc the r  w i k h  o t b c  pr'ovisions of c n i s  g r s n t  s n a i l  

consc icu te  a covenant r u z n m g w i t h  tne  l a n d  for t h e  oenefAt 01 the  Grar:tee, i ss  

successo r s ,  and a s s inns .  ?ne Gran to r s  covenant t n e t  t hey  =e  ;ne owners 01 me 

above d e s c r i o e a  1ar .c ;~  and t n a t  s s i o  iarics m'e f r e e  and c l e d  o f  ~ L L  encumurances 

ond l i e n s  aqd t h a t  triey w i l l  war ran t  g e n e r a i l y  cne s a i d  t i t l e .  

Reoecca H o l l a r  j o i n s  h e r e i n  fo:. ;ne pcrpose and d o e s  waive ani. r e l e a s e  rjer 

p o t e n t i a l  r i g h z  of  < m e r  i n  ',he prem1si.s hei,eby conveyed, and sbe t o g e t n e r  w i t h  

her  husomd,  0. L. ? o l ~ e r  hereby  j o i n t l y  an0 s e v e r a ~ i y  waive a m  r e l e a s e  a i l  home- 

s t e a d  r u n t s  which tney c r  e i t h e r  01' i n e m  may have n e r e i n .  

Ii; I.liTHESS 'd?!i?:ZO~',?3~ s a io  G r o n t o r s  nave execLted &is i n s t x m e r t  t n i s  b tn  aay 

01' February ,  1965. 

Prepared by ChErles I<. COA,  A t to rney  0. L. H o l l a r  
i'e3ecca Ho l l a r  

STATE 03 E3"I'UCLY 

COUIWY OF NICHOLRS 
SCT. 

I, t n e  unders igned ,  B ivotary Yubl ic ,  i n  and f o r  t h e  s t a t e  and Coun,y a s o r e s a i d ,  

do hereoy c e r t i r p  t h a t  tne f o r e g o i n g  RighL-oi'-Wey basement from 0. L. li0lll;r a d  

Kebecca h o l i a r ,  tjis wil'e, t o  i ' :icbolas Co-miy vtater D i s t r i c t  was t t i s  oag produced 
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October 37, 1995 

Sharon Clinkenbeard 
126  Shepherd Hills 
Carlisle, KY 40311 

NICHOLAS COUNTY WATER DISTRICT 
P.O. BOX 304 

CARLISLE, KY 40311 

I 

, .. 7 d t - '  

RE: STRUCTURE SITUATED ON NICHOLAS COUNTY kIP.TER DISTRICT LINE 

Dear Ms. Clinkenbeard: 

Please be advised that the addition you have added to dwelling 
located at 570 Myers Rd. is located on the Nicholas County 
Distribut.ion main line. You were advised by Grant ?ayr?ter and 
me not to erect this addition for this reason. I am enclosing for ,/..:,' 
your review a copy of the easement the Nicholas County Mater ';;;J:t. 

District has  on the above described property. 1 

In order to be in compliance with this easemefit, and Public Service 
Commission regulations, this structure must be removed s-ince it  is 
located directly on the main line. Failure to comply w i l l  result 
in termination of service from the Nicholas County Water District 
and civil action. 

Please advise this office in writing within ten ( I O )  days of your 
intentions to correct this matter. 

I 

Thank you for your cooperation. 

Respectfully, 

Boogie #a11/Mgr. Nicholas County Water District 

copy: File 
Public Service Commission 



November 10,1995 

Ms. Boogie Hall, Manager and 
Directors 
Nicholas County Water District 
364 E. Main Street 
Carlisle, KY 403 11 

F i  (606) 289-6607 

In re: Memo of October 27,1995 (Hall to Clinkenbeard) 
Dwelling at 570 Myers Road 

Dear Ms. Hall and Directors: 

The subject easement in Deed Book 62 at page 353 is an aflkmative 
easement allowing the Nicholas County Water District to do certain thmgs on 
Ms. Clmkenbeards land. It is not one of the rare negative easements that 
require Ms. Clinkenbeard to do or not do anythmg. In my opinion, it cannot' 
be used as a source of law to prevent Ms. Cllnkenbeard from buildmg over 
the water line in question. 

Jim Johnson at the Public Service Commission stated via phone on November 
10, 1995 that he had no knowledge of any regulation that prevented a 
landowner from building over a water line easement. Neither did a cursory 
search of the KAR (Kentucky Administrative Regulations) turn up any such 
regulation. Mr. Johnson also stated that he had no knowledge of any asbestos 
insulation or asbestos fiber pipe used in or on underground water lines, but 
that the PSC's name was often used as a scare tactic by local officials to force 
customers to comply with their orders. This is consistent with my 25+ years 
as a chemical engineer, including eight years with a major asbestos miner and 
consumer (in another division). 

Unless you can produce some legal authority for your position in the subject 
10/27/95 memo in ten (10) days, I shall advjse Ms. Cllnkenbeard to fimsh and 



occupy her structure over the water line at 570 Myers Road. Any attempt to 
cut off water to the site or to force demolition, absent this authority, will be 
result in a civil action and restraining order. 

Yours very truly, 

W. Ronnie Amburgey 

WRA: ba 

xc: Mr. Garvey Curtsinger 
Ms. Sue Kirby 
Mr. SamReynolds 
Mr. Jim Simons 
Ms. Sharon Clinkenbeard 



" 4 .  -.. 

106 W. !&in S k e d  
-4 rrC)/40311 

Phone (606) 289-5600 !Eq (606) 289-6607 

December 19, 1995 

Hon. Dawn Letcher 
103 West Main Street 
Carlisle, KY 40311 

Re: Nicholas County Water District/Clinkenbeard 

Dear Dawn : 

In an effort to settle the above named dispute Ms. Sharon 
Clinkenbeard proposes as follows: 

1 .  That the perpetual easement in gross granted 
to the Nicholas County Water District by O.L. and 
Rebecca Hollar recorded in Deed Book 62 Page. 353 
be modified with a new writing that covenants Ms. 
Clinkenbeard and her successors and assigns 
forever to, at their own cost, install a bypass 
loop in the Myers Station Road water main around 
the Clinkenbeard structure, if such loop should 
become necessary for maintenance of the said water 
line in the future. Further, Ms. Clinkenbeard and 
her successors and assigns would covenant to 
refrain from building any new structures over the 
said water main. 

2. Alternatively, Ms. Clinkenbeard will 
immediately proceed with installing a by-pass loop 
around her structure over the Myers Station Road 
water main at her own expense. The work would be 
done to Nicholas County Water District 
specifications by Mr. Jackie Randolph. The tie-in 
at each end of the loop would be accomplished by 
the Nicholas County Water District personnel. 

Ms. Clinkenbeard has been forced to occupy her structure at 
570 Myers Road because of prior arrangements concerning her 
former residence. Also, the building materials stored at 
the construction site were deteriorating. All this coupled 
with impending winter weather has compelled her to complete 
her structure. If it becomes necessary to remove the part 
of the structure from over the water main, the entire 
structure will be moved as a unit. 

Sincerely, 

W. Ronnie Amburge 

WRA:ksb 

cc: Ms. Sharon Clinkenbeard 


